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The problem concerning mortgage notice: A case study of section 728

Civil and Commercial code

Abstract
Mortgage enforcement under Section 728 is a general method of enforcing a mortgage by filing a case

against the mortgagor based on the mortgage contract. There are two types of mortgagors: the same person
as the primary debtor and the third- party mortgagor. Surprisingly, section 728 on the enforcement of
mortgages has different effects between the mortgagor, the primary debtor, and a third party. The objectives
of this research were (1) to analyze the problem of mortgage enforcement under Section 728 with regards
to the Civil and Commercial Code Amendment Act (No. 20), B.E. 2014 ; (2) to suggest appropriate guidelines
on amending the law relating to the enforcement of mortgages concerns the creditor, debtor, and
mortgagor. The research methodology is a qualitative research method and data analysis by analyzing
content. The study results were as follows: (1) The application of section 728 on mortgage enforcement
has different effects between the mortgagor, who is the same person as the debtor, and the mortgagor,
who is a third party. Before enforcement, the creditor must file a notice to the primary debtor (the same
person as the mortgagor). However, it does not have the same effect on the third- party mortgagor. The
third- party mortgagors are only released from secondary liability, plus associated compensation and
equipment of the principal debt if the creditor does not give notice or is not informed correctly. (2) Failure
to provide notice to the third-party mortgagors might leave the loss to themselves. As presented in section
724, paragraph 2, is the right to pay debts on behalf of the primary debtor to prevent the mortgage's
enforcement. The recommendations are as follows: (1) The first paragraph of Section 728 should be
amended as "...to the mortgagor... from the date the notice reaches the debtor..". (2) By amending the
second paragraph of Section 728 as "...if the mortgagee does not act within fifteen days, the mortgagee has
no authority to file the case”. It forced the mortgagee to send a notice t gain the authority to start the legal
process. (3) To avoid problems with mortgage enforcement, both paragraphs of Section 728 should be
consistent. Otherwise, it may cause the mortgagee to lose their mortgaged property without knowing the

enforcement of such a mortgage.

Keywords: Mortgage Enforcement, Third-party Mortgagor, Mortgage Contract, Notice
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Abstract

Mortgage enforcement under Section 728 is a general method of enforcing a mortgage by filing a case
against the mortgagor based on the mortgage contract. There are two types of mortgagors: the same person
as the primary debtor and the third- party mortgagor. Surprisingly, section 728 on the enforcement of
mortgages has different effects between the mortgagor, the primary debtor, and a third party. The objectives
of this research were (1) to analyze the problem of mortgage enforcement under Section 728 with regards
to the Civil and Commercial Code Amendment Act (No. 20), B.E. 2014 ; (2) to suggest appropriate guidelines
on amending the law relating to the enforcement of mortgages concerns the creditor, debtor, and
mortgagor. The research methodology is a qualitative research method and data analysis by analyzing
content. The study results were as follows: (1) The application of section 728 on mortgage enforcement
has different effects between the mortgagor, who is the same person as the debtor, and the mortgagor,
who is a third party. Before enforcement, the creditor must file a notice to the primary debtor (the same
person as the mortgagor). However, it does not have the same effect on the third- party mortgagor. The
third- party mortgagors are only released from secondary liability, plus associated compensation and
equipment of the principal debt if the creditor does not give notice or is not informed correctly. (2) Failure
to provide notice to the third-party mortgagors might leave the loss to themselves. As presented in section
724, paragraph 2, is the right to pay debts on behalf of the primary debtor to prevent the mortgage's
enforcement. The recommendations are as follows: (1) The first paragraph of Section 728 should be
amended as "...to the mortgagor... from the date the notice reaches the debtor...". (2) By amending the
second paragraph of Section 728 as "...if the mortgagee does not act within fifteen days, the morteagee has
no authority to file the case”. It forced the mortgagee to send a notice t gain the authority to start the legal
process. (3) To avoid problems with mortgage enforcement, both paragraphs of Section 728 should be
consistent. Otherwise, it may cause the mortgagee to lose their mortgaged property without knowing the

enforcement of such a mortgage.

Keywords: Mortgage Enforcement, Third-party Mortgagor, Mortgage Contract, Notice
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